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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ALDENA AL-TEMEMY,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43303
ADA COUNTY NO. CR 2009-18492
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Aldena Al-Tememy pled guilty to a single count of
forgery. At sentencing, the district court sentenced Ms. Al-Tememy to ten years, with
three years fixed, but suspended the sentence and place her on probation for 10 years.
After three years on probation, Ms. Al-Tememy violated some of the terms and
conditions of her probation and the district court revoked her probation. On appeal, she
contends the district court erred in revoking her probation.
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Statement of Facts & Course of Proceedings
On May 9, 2009 and July 3, 2009, Aldena Al-Tememy submitted applications for
loans from EZ Money Payday Loans using a false social security number. (R., p.21.)
Ms. Al-Tememy was charged by Information with two counts of forgery for a loss
totaling around $1,600.

(R., pp.24-25, 124; Presentence Investigation Report

(hereinafter, PSI), p.145.)
Pursuant to a plea agreement, Ms. Al-Tememy pled guilty to one count of forgery
and the second count was dismissed.

(R., p.28.)

At sentencing, the district court

sentenced Ms. Al-Tememy to a unified sentence of ten years, with three years fixed.
(R., pp.38-45.) However, the district court placed her on supervised probation for a
period of ten years. (R., p.40.)
A Motion for Probation Violation was filed nearly three years later. (R., pp.7881.) It alleged that Ms. Al-Tememy violated the terms and conditions of her probation
by committing misdemeanor petit theft and willful concealment, using controlled
substances, failing to pay her fines, fees, costs, and restitution, failing to maintain fulltime employment, associating with individuals her probation officer did not approve of,
failing to perform 300 hours of community service, and failing to submit to a polygraph
examination. (R., pp.79-81.)
Ms. Al-Tememy admitted to violating some of the terms and conditions of her
probation.

(R., p.105; 5/10/13 Tr., p.14, L.14 – p.19, L.2.)

At Ms. Al-Tememy’s

probation violation disposition, the district court revoked Ms. Al-Tememy’s probation and
ordered her underlying sentence to be executed. (R., pp.109-111; 7/21/13 Tr., p.19,
Ls.1-7.)

After Ms. Al-Tememy was successful in her post-conviction action,
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Ms. Al-Tememy filed a Notice of Appeal timely from the re-entered Amended Order
Revoking Probation and Imposing Sentence, and Commitment. (R., pp.135-141.)
ISSUE
Did the district court abuse its discretion when it revoked Ms. Al-Tememy’s probation
and executed her underlying sentence of ten years, with three years fixed?
ARGUMENT
The District Court Abused Its Discretion When It Revoked Ms. Al-Tememy’s Probation
Ms. Al-Tememy asserts that the district court abused its discretion when it
revoked her probation and executed her original sentence of ten years, with three years
fixed. She asserts the violations did not justify revoking probation, especially in light of
the goals of rehabilitation and the fact that the protection of society could be best served
by her continued supervision under the probation department.
There are generally two questions that must be answered by the district court in
addressing allegations of probation violations: first, the court must determine whether
the defendant actually violated the terms and conditions of his probation; and second, if
a violation of probation has been found, the trial court must then decide the appropriate
remedy for the violation.

State v. Sanchez, 149 Idaho 102, 105 (2009). “The

determination of whether a probation violation has been established is separate from
the decision of what consequence, if any, to impose for the violation.” Id. (quoting
State v. Thompson, 140 Idaho 796, 799 (2004)). Once a probation violation has been
found, the district court must determine whether it is of such seriousness as to warrant
revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App. 2000). However,
probation may not be revoked arbitrarily.

State v. Adams, 115 Idaho 1053, 1055
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(Ct. App. 1989). The district court must decide whether probation is achieving the goal
of rehabilitation and whether probation is consistent with the protection of society.
State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001).

If a knowing and intentional

probation violation has been proved, a district court’s decision to revoke probation will
be reviewed for an abuse of discretion. I.C. § 20-222; Leach, 135 Idaho at 529.
Only if the trial court determines that alternatives to imprisonment are not
adequate in a particular situation to meet the State’s legitimate interest in punishment,
deterrence, or the protection of society, may the court imprison a probationer who has
made sufficient, genuine efforts to obey the terms of the probation order.

State v.

Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).
As to the first issue before the district court, Ms. Al-Tememy concedes that she
violated some of the conditions of her probation as she admitted that she had done so.
(5/10/13 Tr., p.9, Ls.6-18, p.16, L.8 – p.19, L.6.) However, Ms. Al-Tememy asserts that
the district court abused its discretion in finding that her probation violations justified
revocation. Ms. Al-Tememy asserts that her continued probation would achieve the
goals of her rehabilitation and the protection of society.
Although Ms. Al-Tememy’s violations were serious, they did not justify revoking
her probation. Ms. Al-Tememy admitted to violating the terms of her probation by using
methamphetamine. (5/10/13 Tr., p.18, L.18 – p.19, L.2.) However, Ms. Al-Tememy
admitted she violated her probation and took responsibility for her poor decisions to
shoplift, use methamphetamine, and not pay her fines, fees, and restitution. (PSI, pp.34.)

Ms. Al-Tememy accepted responsibility for her actions and this is clear in her

apology to the district court:
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I would like to apologize to my judge. I was given a wonderful opportunity
when first sentenced. I have had some traumatic life issues and instead
of trusting my support system, I chose an easy way out by getting involved
in drugs and putting myself in dangerous circumstances. As far as my
original charge which is one of integrity, I had a subsequent misdemeanor
and served jail time. I also took CSC II classes and an MRT class. I feel
and believe my risk of reoffending in regards to theft is slim to none. I
know I need to be accountable for my actions. I believe I can prove to this
court and my family that I can abstain from drug use, pay off my restitution
to my victim and be a contributing member of society. I would sincerely
appreciate the opportunity to prove this. My theft crimes are behind me.
The task before me is one I need to do to prove I deserve my children.
Thank you for your consideration.
(PSI, pp.21.)
Further complicating her ability to be successful on probation is the fact that
Ms. Al-Tememy has been diagnosed with bipolar disorder and anxiety and depression.
(PSI, pp.19.) Ms. Al-Tememy clearly has substance abuse issues; unfortunately, she
began using methamphetamine after a traumatic event in her life. (6/21/13 Tr., p.13,
Ls.20-22; PSI, p.20.) Ms. Al-Tememy “self-medicates” her mental health conditions with
illegal substances. (6/21/13 Tr., p.13, L.23 – p.14, L.7; PSI, p.20.)
In this case, it is clear that Ms. Al-Tememy’s struggles with drug addiction are
exacerbated by, and in large measure the result of, her severe mental health
condition. (PSI, pp.12-13, 22, 25.) The severity of Ms. Al-Tememy’s mental health
condition negatively impacted her ability to be successful on probation.1

While on

probation, Ms. Al-Tememy stopped taking her mental health medication as she could
not afford the bipolar medication she had been prescribed. (6/21/13 Tr., p.11, Ls.15-20;
PSI, p.39.) Ms. Al-Tememy’s substance abuse evaluator believed she suffered from a
Due to her bipolar condition, Ms. Al-Tememy experiences intense periods of “feeling
high” as well as short periods of depression. (PSI, p.202.) When Ms. Al-Tememy is in
a manic period, she does not think about the consequences of her actions and engages
in illegal or risky behavior. (PSI, p.202.)

1
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mood or anxiety disorder and would benefit from individual counseling to process her
past trauma and provide her with ongoing coping skills. (PSI, pp.48-49.) Yet the district
court revoked Ms. Al-Tememy’s probation without adequately considering the
underlying issues that prohibited her from being successful on probation.
However, Ms. Al-Tememy has a supportive family and is motivated to be
successful on probation or on a rider because she has eight children, with six kids age
18 or under. (PSI, pp.14, 16-17, 135-136.) She wants to be there for her children and
knows she needs to stay sober. (PSI, p.22.) Ms. Al-Tememy lamented: “I have a hard
time coming to terms. I lost my children’s trust, family’s trust. I have violated them so
badly. I am a mom and owe it to them to be a good one not just in title.” (PSI, p.4.)
In light of all of the evidence that was presented to the district court, it abused its
discretion when revoked Ms. Al-Tememy’s probation.
CONCLUSION
Ms. Al-Tememy respectfully requests that this Court remand her case to the
district court with an order that she be placed back on probation.
DATED this 4th day of January, 2016.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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